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Introduction	
 

There	is	growing	interest	in	the	development	of	trail	systems	throughout	Ontario,	driven	

by	a	desire	to	protect	the	natural	areas	in	and	around	cities	and	to	support	active	

transportation.	However,	the	development	of	a	trail	system	goes	beyond	attaining	funding,	

planning	a	trail	route	and	building	a	trail.	There	are	many	legal	considerations	for	trail	planners	

and	developers	at	local,	provincial,	and	national	scales.		

Locally,	municipal	bylaws	dictate	standards	and	regulations	regarding	a	variety	of	

aspects	of	trail	development,	such	as	signage	and	development	restrictions.	The	bylaws	

applicable	to	trail	development	can	differ	greatly	from	one	municipality	to	the	next	as	they	are	

specific	to	the	concerns	of	a	single	municipality,	addressing	local	political,	social,	geographical	

or	cultural	concerns.	Provincial	influences	on	trail	development	include	provincial	

environmental	assessment	acts	and	planning	acts.	This	legislation	addresses	land	use	issues	or	

restrictions	on	development	in	sensitive	areas.	Federally,	the	Species	at	Risk	Act,	Canadian	

Environmental	Assessment	Act	and	other	legislation	may	have	implications.		

Kenora	
 
	 The	Kenora	Urban	Trails	Committee	(KUTC)	has	expressed	an	interest	in	the	legal	

implications	for	developing	trails	in	Kenora.	There	is	potential	for	trail	developments	on	Tunnel	

Island	and	Old	Fort	Island,	both	of	which	are	only	partially	developed	and	are	close	to	Keewatin	

and	Kenora	(see	Figure	1).	Tunnel	Island	is	an	example	of	the	geography	and	ecology	of	the	

area.	The	Tunnel	Island	Legacy	Report,	the	product	of	Kenora	being	named	the	Forest	Capital	in	

1999,	discusses	the	ecological	and	historical	importance	of	the	area.	“Ecologically,	Tunnel	Island	
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is	a	unique	transition	zone	between	three	biomes:	Prairie	/	Parkland,	Great	Lakes	/	St.	Lawrence	

Forest,	and	Boreal	Forest”	(Forest	Capital	Consulting	Team	1999,	3).	Tunnel	Island	is	a	also	a	

sensitive	ecosystem,	home	to	63	provincially	rare	species	such	as	Dwarf	Milkweed,	Floating	

Marsh	Marigold,	and	Spear	Grass,	and	a	number	of	threatened	and	endangered	species	

protected	under	the	Endangered	Species	Act	(Forest	Capital	Consulting	Team	,	23-26;	SARO	

2010).		

This	region	also	carries	historical	significance,	with	evidence	of	human	activity	on	the	

island	from	over	8000	years	ago.	Fifteen	archaeological	sites	have	been	identified	and	filed	at	

the	National	Museum	of	Canada	and	the	Heritage	Branch	of	the	Ontario	Ministry	of	Citizenship,	

Culture	and	Recreation	(see	Appendix	A:	The	Archaeological	Sites	on	Tunnel	Island).	Historical	

significance	includes	the	buried	remains	of	pre-European	Aboriginal	villages	and	camps,	

demonstrating	the	importance	of	the	area	for	Aboriginal	peoples,	and	two	historically	

significant	structures	still	in	use	today;	the	transcontinental	railway	and	Norman	Dam	(Forest	

Capital	Consulting	Team	1999,	11-	16).		

Given	the	historical	and	ecological	importance	of	the	area,	trail	planning	and	

development	has	an	array	of	legal	implications.	This	paper	focuses	on	the	federal-,	provincial-	

and	municipal-level	legal	influences	on	trail	development	in	Kenora,	Ontario,	providing	an	

example	of	the	statutes	and	regulations	that	trail	developers	and	planners	could	face.	
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Civil	Liability		
 
	 Liability	is	a	major	concern	for	trail	developers	and	operators	in	Ontario.	A	summit	was	

held	in	Ontario	in	2007	regarding	liability	concerns,	the	Provincial	Trails	Summit	for	Legal	and	

Liability	Issues.	The	Occupiers’	Liability	Act	was	one	of	the	areas	of	discussion,	along	with	the	

Trespass	to	Property	Act.	A	further	concern	was	the	common	law	tort	of	negligence.	With	

proper	precautions	and	an	understanding	of	the	provisions	of	relevant	acts	and	common	law	

principles,	trail	occupiers	can	take	the	necessary	precautions	to	reduce	the	chances	of	litigation.		

Negligence		
 

There	are	four	aspects	of	proving	that	a	trail	developer	or	operator	(the	defendant)	was	

negligent,	each	of	which	the	trail	user	(the	plaintiff)	must	prove.	The	first	is	the	existence	of	a	

Figure	1.	Tunnel	Island	Aerial	View	
	

 
Source:	Tunnel	Island	Legacy	Project		
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‘duty	of	care’,	which	is	owed	to	those	who	ought	reasonably	to	be	in	your	contemplation	when	

you	are	about	to	act	or	refrain	from	acting.	Second	is	breach	of	the	‘standard	of	care’	of	

reasonableness,	i.e.,	the	defendant	did	not	act	reasonably	for	the	circumstances.	Then	the	

plaintiff	must	prove	‘causation’;	that	damages	were	incurred	and	that	those	damages	were	a	

direct	result	of	the	actions	of	the	defendant.	Finally,	it	must	be	proven	that	the	damages	

suffered	were	predictable,	or	‘forseeable’,	given	that	the	defendant	did	not	act	reasonably	

(Muldoon	et	al.	2009,	p.	192).	In	addition	to	these	common	law	principles,	The	Negligence	Act	

stipulates	that	contributory	negligence	occurs	where	the	plaintiff	(e.g.	the	trail	user)	

contributed	to	the	damages.	Therefore,	contributory	negligence	places	an	amount	of	

responsibility	on	the	trail	user	for	his	or	her	safety.	The	damages	suffered	are	allocated	in	

proportion	to	the	amount	in	which	each	party	was	found	responsible	for	the	damage	(see,	for	

example,	the	Ontario	Court	of	Appeal	decision	in	Schneider	v.	St.	Claire	Region	Conservation	

Authority).	

Occupiers’	Liability	Act		
 

In	addition	to	negligence,	trail	developers	and	operators	need	to	be	aware	of	their	

responsibilities	under	the	Occupiers’	Liability	Act,	which	discusses	the	duty	of	care	occupiers	

owe	to	those	on	their	land	or	waters.	Lawsuits	are	often	launched	simultaneously	under	both	

the	principles	of	negligence	and	the	Occupiers’	Liability	Act.	In	regards	to	trail	development,	as	

stated	in	section	1(a)	and	(b)	of	the	act,	an	occupier	is	anyone	who	is	in	physical	possession	of	a	

parcel	of	land	on	which	trails	are	developed,	or	a	person	who	has	responsibility	for	and	control	

over	the	condition	of	the	land	or	trails,	the	activities	that	occur	there	and	control	over	who	is	
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allowed	to	use	the	trails.	(In	the	event	that	water	trails	are	developed,	this	also	applies	to	

water.)	

Section	3	(1)	of	the	act	stipulates	that	“an	occupier	of	premises	owes	a	duty	to	take	such	

care	as	in	all	the	circumstances	of	the	case	is	reasonable	to	see	that	persons	entering	on	the	

premises,	and	the	property	brought	on	the	premises	by	those	persons	are	reasonably	safe	

while	on	the	premises”	(Occupiers’	Liability	Act	1990).	Simply	put,	occupiers	are	to	ensure	that	

persons	on	the	land	and	all	property	brought	onto	the	land	are	reasonably	safe.	Any	occupier	

who	does	not	meet	the	duty	of	care	owed	to	those	on	his	or	her	land	can	be	found	liable.	With	

respect	to	the	apportionment	of	liability,	the	Negligence	Act	applies	to	causes	of	action	brought	

by	the	Occupier’s	Liability	Act.		

An	important	provision	for	trail	developers	and	operators	is	section	4	of	the	Occupiers’	

Liability	Act,	which	states	that	if	a	person	willingly	assumes	all	risks1	the	duty	of	care	owed	by	

the	occupier	is	less	than	described	earlier	(see	Leone	v.	University	of	Toronto	Outing	Club,	

ONSC,	p.	8).	The	duty	owed	to	people	who	have	willingly	assumed	all	risks	does	not	include	

ensuring	safety;	it	simply	requires	that	the	occupier	must	not	deliberately	harm	a	person	or	act	

with	reckless	disregard2	(Occupiers	Liability	Act,	s.	4).	This	greatly	reduces	the	pressures	placed	

on	trail	managers	and	operators.		

To	avoid	being	found	liable,	either	as	a	result	of	acting	with	reckless	disregard	or	not	

acting	reasonably,	trail	operators	ought	to	monitor	the	trail	regularly	for	deterioration	and	

areas	that	could	potentially	lead	to	harm.	It	is	imperative	that	if	the	trail	is	monitored	and	the	

                                                
1	A	person	‘willingly	assumes	all	risks’	when	s/he	enters	a	premises	(listed	in	section	4	(4)	of	the	Occupiers’	Liability	
Act)	or	participates	in	an	activity	when	there	is	inherent	risks	or	when	they	are	trespassing.	
2	To	act	with	‘reckless	disregard’	means	to	act	thoughtlessly	careless	without	concern	for	the	safety	of	others.	 
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operator	is	aware	of	any	areas	that	need	to	be	addressed	along	a	trail	route,	that	the	operator	

have	these	problems	addressed.	If	not,	the	decision	not	to	act	can	amount	to	reckless	disregard	

and	result	in	being	found	liable	(see	Leone	v.	University	of	Toronto	Outing	Club,	ONSC,	p.	9).	It	is	

important	that	individuals	or	groups	operating	a	trail	maintain	the	trail	to	a	standard	that	

ensures	it	is	safe	based	on	the	intended	difficulty	and	types	of	use.	Erosion	and	all	fallen	debris	

can	be	a	hazard	to	the	safety	of	trail	users.	Areas	that	are	designed	to	be	of	a	more	challenging	

class	of	trail	should	be	marked	accordingly	to	warn	users	of	the	inherent	risk	in	using	the	trail.	

The	Occupiers’	Liability	Act	provides	a	list	of	locations	where	those	who	enter	a	property	

are	said	to	have	willingly	assumed	all	risks.	Included	on	the	list	are	forested	and	wilderness	

areas	and	reasonably	marked	recreational	trails.	Additionally,	under	section	4(3)	of	the	

Occupiers’	Liability	Act,	anyone	who	is	prohibited	from	entry	under	the	Trespass	to	Property	Act	

is	said	to	have	willingly	assumed	all	risks.	Therefore,	the	occupier	is	not	held	liable	for	any	

damages	sustained	there,	so	long	as	they	fulfill	the	lesser	duty	of	care	set	out	in	the	Occupiers’	

Liability	Act.	

Trespass	to	Property	Act	
 

The	Trespass	to	Property	Act	provides	that	a	person	who	does	not	have	the	permission	

of	the	occupier	to	enter	onto	a	property	where	entry	is	prohibited,	or	engages	in	an	activity	

that	is	prohibited	and	does	not	leave	the	property	immediately	after	being	directed	to	do	so	is	

guilty	of	an	offence.	The	fine	for	trespassing	can	be	up	to	$2000	(Trespass	to	Property	Act	2010,	

s.	2).	It	was	recommended	in	the	Ontario	Provincial	Trails	Summit	for	Legal	and	Liability	Issues	

that	the	fines	for	trespassing	be	raised	to	$10	000	as	a	greater	disincentive	to	trespassing	and	
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to	provide	greater	protection	from	litigation	for	landowners	and	trail	operators	and	managers	

(Ontario	Trails	Council	2007,	p.	6).	

Signage	is	important	for	the	protection	of	trail	operators	and	managers	under	the	

Trespass	to	Property	Act.	Section	4(1)	states,	that	“where	notice	is	given	that	one	or	more	

particular	activities	are	permitted,	all	other	activities	and	entry	for	the	purpose	are	prohibited”.	

Any	additional	notice	of	specific	prohibited	activities	is	not	necessary.	Subsequently,	any	

individuals	participating	in	activities	not	listed	as	a	permitted	use	on	a	trail	are	trespassing;	

occupiers	are	not	required	to	ensure	that	they	are	reasonably	safe.	Section	6	of	the	Trespass	to	

Property	Act	clearly	states	that	a	sign	showing	graphic	representation	of	an	activity	is	sufficient	

notice	of	permitted	

activities;	this	is	

characteristic	of	trailhead	

signs	and	signs	along	a	trail	

route.	Figure	2	is	an	example	

of	the	type	of	graphic	

representation	that	is	

commonly	used.				

Case	Law	
 

The	Occupiers’	

Liability	Act	has	been	used	as	a	cause	of	action	in	a	number	of	cases	against	trail	developers	and	

managers	in	Ontario.	Presented	here	are	a	select	few	to	demonstrate	how	the	act	has	resulted	

in	legal	action	and	to	provide	an	opportunity	for	trail	planners	and	operators	to	develop	

Figure	2.	A	sign	using	graphic	representation	of	permitted	uses	
	

	
Source:	http://www.waymarking.com/waymarks/WM71WW_LINDSAY_TRACT_TRAILS	
_Lindsay_Township_Ontario_CANADA	
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precautions	to	avoid	similar	lawsuits.	These	cases	involve	reckless	disregard,	negligence,	

contributory	negligence,	and	willingly	assuming	risks.		

Moloney	v.	Parry	Sound	Township	(ONCA)	in	2000	was	a	case	involving	a	cycling	accident	

that	occurred	on	a	roadway	that	was	part	of	a	recreational	trail	established	and	maintained	by	

the	Parry	Sound	Township.	The	facts	presented	by	the	Court	of	Appeal	were	minimal	and	

vague,	however	the	case	provides	a	demonstration	of	the	use	of	the	Occupiers’	Liability	Act	in	

law	proceedings.	The	information	that	could	be	gathered	from	the	appeal	is	presented	here.	

At	trial,	Parry	Sound	was	found	liable	under	section	4(1)	or	the	Occupiers’	Liability	Act.	It	

was	found	that	the	actions	of	the	city	amounted	to	reckless	disregard	for	the	safety	of	those	

who	cycled	along	the	trail.	The	plaintiffs	were	awarded	$50	000,	paid	by	Parry	Sound.	However,	

Parry	Sound	Township	appealed	the	decision	contending	that	the	trial	judge	made	an	error	in	

determining	liability	under	section	4(1)	of	the	act.	Given	that	the	trail	was	much	more	than	a	

recreational	trail	and	therefore	did	not	fall	within	the	premises	listed	in	section	4	(4),	they	had	

not	acted	with	reckless	disregard;	as	a	reminder,	these	include	forested	and	wilderness	areas	

and	reasonably	marked	recreational	trails.	The	appeal	was	allowed	(Ontario	Court	of	Appeal	

2000).	It	also	demonstrates	that	knowledge	of	the	provisions	of	the	Occupiers’	Liability	Act	can	

be	used	to	protect	trail	users,	but	also	benefit	trail	operators	in	pleading	their	case.	The	

provisions	of	section	4	–	regarding	premises	upon	which	risks	are	willingly	assumed	–	resulted	

in	the	court	ruling	in	the	favour	of	Parry	Sound,	the	trail	operators.		

The	following	two	cases	demonstrate	the	importance	of	proper	signage	in	preventing	

litigation.	The	first	is	the	case	of	Schneider	v.	St.	Claire	Region	Conservation	Authority.	Ms.	

Schneider	suffered	injuries	while	cross-country	skiing	off	trail	at	Coldstream	Park,	which	is	
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maintained	in	the	summer	months	by	the	Township	of	St.	Clair.	The	plaintiff,	Ms.	Schneider,	hit	

a	concrete	wall	hidden	under	the	snow,	breaking	her	right	ankle.	At	trial,	the	St.	Claire	Region	

Conservation	Authority	(Conservation	Authority)	was	held	liable	under	section	3(1)	of	the	

Occupiers’	Liability	Act	–	the	duty	of	care	owed	to	persons	on	the	land	–	for	the	damages	

suffered	by	Ms.	Schneider	(Court	of	Appeal	for	Ontario	2009,	p.1).	The	trial	judge	found	that	the	

Conservation	Authority	had	acted	with	reckless	disregard	by	not	properly	marking	the	concrete	

wall	to	warn	trail	users	of	potential	danger	(ibid.	p.8).	The	damages	were	assessed	at	$115	

170.58,	for	which	they	paid	80	percent;	Ms.	Schneider	was	found	20	percent	contributorily	

negligent	due	to	the	inherent	dangers	of	cross-country	skiing	as	a	recreational	activity	(ibid.	p.2,	

8).		

This	judgment	was	appealed.	It	was	raised	that	the	park	did	in	fact	fall	within	the	types	

of	premises	listed	in	section	4(4)	of	the	Occupiers’	Liability	Act,	where	individuals	willingly	

assume	all	risks.	Therefore	the	occupier	owes	a	lesser	duty	of	care	and	the	actions	of	the	

Conservation	Authority	did	not	amount	to	reckless	disregard;	they	could	not	have	foreseen	that	

trail	users	would	leave	the	trail	and	be	in	danger	of	hitting	the	wall.	This	appeal	was	also	

allowed	(Court	of	Appeal	for	Ontario	2009).		

The	second	case	that	establishes	the	importance	of	signage	is	the	case	of	Leone	v.	

University	of	Toronto	Outing	Club,	Kolapore	Uplands	Wilderness	Ski	Trails	Committee	and	Her	

Majesty	the	Queen	(ONSC).	As	well,	this	case	indicates	how	the	two	levels	of	duty	of	care	

presented	in	section	3	(reasonableness)	and	section	4	(recklessness)	respectively	can	be	used	as	

causes	of	legal	action.	Mr.	James	Leone	suffered	serious	injuries	after	a	cycling	accident	on	a	

trail	on	crown	land	in	the	Kolapore	Uplands.	The	accident	was	caused	by	a	large	depression	or	
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hole	which	caused	Mr.	Leone	to	stop	very	abruptly,	throwing	Mr.	Leone	from	his	bicycle.	The	

Trails	Committee	stated	that	it	was	subject	to	the	lesser	duty	of	care	given	that	the	premises	on	

which	the	trails	were	located	fell	under	section	4	(4)	of	the	Occupiers’	Liability	Act.	However,	

Mr.	Leone	argued	that	the	higher	duty	of	care	was	applicable,	but	in	any	event	the	Trails	

Committee	acted	in	‘reckless	disregard’	for	his	safety.		

These	trails	were	originally	developed	for	winter	cross-country	skiing	use,	and	were	

maintained	by	the	Trails	Committee	in	the	winter	months.	However,	the	trails	experienced	

heavier	use	in	the	summer	than	in	the	winter,	and	the	Trails	Committee	was	aware	of	this.	The	

Committee	was	also	aware	that	mountain	biking	on	the	trails	caused	significant	trail	

deterioration	and	erosion,	yet	they	did	not	take	action	to	maintain	the	trails	or	provide	notice	

of	potentially	poor	trail	conditions	(Ontario	Superior	Court	of	Justice	2006,	p.	4,	9-10).	In	

choosing	to	do	nothing	it	was	argued	that	the	Trails	Committee	was	negligent.	“The	decision	to	

do	nothing	in	the	face	of	statutory	duty	is	prima	facia	proof	of	negligence”	(Ontario	Superior	

Court	of	Justice	2006,	p.10).			

A	significant	concern	was	the	lack	of	signage	informing	trail	users	of	the	condition	of	the	

trail.	A	number	of	access	points	to	the	trail	indicated	that	the	Kolapore	Uplands	Trails	

Committee	maintained	the	trails,	but	no	mention	was	made	of	the	fact	that	they	were	not	

maintained	in	the	summer	months.	Additionally,	the	access	point	used	by	Mr.	Leone	was	not	

fitted	with	any	sign	notifications	(Ontario	Superior	Court	of	Justice	2006,	p.3).	The	Trails	

Committee	was	provided	with	a	land	use	permit	from	the	Ministry	of	Natural	Resources	to	

maintain	ski	trails	on	the	land.	The	Trails	Committee	was	not	required	by	the	MNR	to	post	any	

signs	on	the	trail	or	at	the	various	access	points	(Ontario	Superior	Court	of	Justice	2006,	p.3).	
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The	issue	with	the	minimal	amount	of	signage	is	that	it	was	not	enough	to	prove	that	the	Trails	

Committee	had	taken	all	reasonable	care	to	ensure	the	safety	of	trail	users,	but	was	enough	to	

demonstrate	that	the	MNR	and	the	Trail	Committee	were	the	trail	occupiers	and	therefore	

liable	under	the	Occupiers’	Liability	Act.	

Had	signs	been	posted	stating	that	the	only	permitted	use	on	the	trails	was	cross-

country	skiing,	any	other	use	would	have	constituted	the	user	as	trespassing,	in	which	a	lesser	

duty	of	care	would	have	been	owed.	Regardless,	given	that	the	Trails	Committee	was	aware	of	

the	poor	trail	conditions	in	the	summer,	they	were	found	to	have	acted	with	reckless	disregard,	

and	were	therefore	negligent.	

These	three	cases	demonstrate	how	the	Occupier’s	Liability	Act	can	protect	both	trail	

users	and	trail	occupiers.	They	also	demonstrate	the	importance	of	proper	signage	in	all	trail	

developments	–	regardless	of	trail	type	or	class	–	to	prevent	litigation.	Signage	can	be	utilized	to	

notify	trail	uses	of	the	level	of	difficulty,	when	the	trails	are	maintained,	potential	dangers	and	

areas	in	which	users	should	proceed	with	caution	so	as	to	allow	users	to	properly	weigh	risks	

and	make	an	educated	decision	about	whether	or	not	they	want	to	risk	injury.		

Environmental	Assessment	
 

Trail	developments	can	greatly	impact	the	natural	environment.	Typically	running	

through	relatively	undeveloped	and	unscathed	landscapes,	it	is	important	that	precautions	be	

taken	to	ensure	that	these	ecosystems	and	resources	are	not	damaged.	Environmental	

assessments	can	be	utilized	to	minimize	the	risks	associated	with	trail	development.		
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The	objective	of	environmental	assessment	acts	is	to	achieve	sustainable	development	

through	an	integration	of	environmental	factors	into	planning	(CEAA	2010).	This	often	involves	

including	more	public	participation	and	greater	transparency	throughout	the	planning	process.	

While	not	all	activities	require	an	environmental	assessment	(EA),	provisions	of	the	Canadian	

Environmental	Assessment	Act	(CEAA)	and	the	Ontario	Environmental	Assessment	Act	(ON	EA)	

demonstrate	the	potential	need	for	an	environmental	assessment	for	trail	developments.			

Canadian	Environmental	Assessment	Act	
 

There	is	a	select	list	of	activities	for	which	the	CEAA	applies	and	therefore	require	an	EA.	

The	CEAA	applies	to	a	proposed	development	if	it	is	a	project	of	a	federal	authority	(CEAA	1992,	

s.	5	(1)).	As	defined	in	section	2	(1)	of	this	act,	a	‘project’,	in	relation	to	physical	work,	is	“any	

proposed	construction,	operation,	modification,	decommissioning,	abandonment	or	other	

undertaking	in	relation	to	that	physical	work”.	Some	physical	works	are	listed	in	the	Exclusion	

List	Regulation	and	do	not	require	an	EA.	A	project	is	also	“any	proposed	physical	activity	not	

relating	to	a	physical	work	that	is	prescribed	or	is	within	a	class	of	physical	activities	that	is	

prescribed	[in	the	Inclusion	List	Regulation]”	(CEAA	1992,	s.	2	(1)).		

There	are	two	types	of	projects	that	may	be	involved	in	developing	trails	that	require	an	

EA	under	the	CEAA.	The	first	is	physical	activities	that	damage	or	destroy	fossils	or	

archaeological	resources.	For	any	trail	developments,	it	is	vital	that	the	planners	make	

themselves	aware	of	the	possible	archaeological	resources	in	the	area.	If	developing	near	

archaeological	resources,	an	EA	is	necessary.	As	described	previously,	there	are	a	number	of	

significant	archaeological	resources	on	Tunnel	Island	in	Kenora.	Subsequently,	an	EA	may	be	

necessary.	
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The	second	type	of	project,	listed	in	the	Inclusion	List	Regulation	(s.	44	and	45),	is	any	

harmful	alteration,	disruption	or	destruction	of	fish	habitat	from	altering	water	levels	or	

through	erosion	control	measures	adjacent	to	a	water	body.	(Under	the	Fisheries	Act,	

subsection	35(2),	authorization	is	required	from	the	Minister	of	Fisheries	and	Oceans	to	

conduct	such	projects).	This	could	apply	to	water	trail	development,	which	has	potential	to	

disrupt	fish	habitats.	As	well,	it	is	common	practice	in	trail	maintenance	and	management	to	

utilize	erosion	control	measures	to	minimize	erosion	and	trail	deterioration.	Depending	on	the	

scope	or	the	erosion	control	measures	being	taken	or	the	class	of	water	trail	being	developed,	a	

federal	EA	may	need	to	be	conducted.		

There	are	a	number	of	types	of	EA;	class	screening,	comprehensive	study,	mediation,	

review	panel	or	screening.	For	trail	development	projects,	a	screening	is	the	most	likely	type	of	

EA	that	would	apply.	A	screening	documents	the	environmental	impacts	of	a	proposed	project	

to	determine	the	need	to	eliminate	or	mitigate	the	effects	by	modifying	the	project	plan.	If	it	is	

deemed	necessary,	a	further	assessment	may	be	recommended	through	mediation	or	review	

panel	(Canadian	Environmental	Assessment	Agency).		

As	provided	by	the	CEAA,	this	act	only	applies	to	projects	that	are	an	action	of	a	federal	

authority,	including	any	projects	for	which	a	federal	permit	is	needed,	or	if	funding	is	provided	

by	a	federal	authority.	These	authorities	include	all	federal	departments	and	ministers	(e.g.,	

Department	of	Natural	Resources,	Department	of	Fisheries	and	Oceans,	Minister	of	

Environment).	For	this	reason	it	may	be	assumed	that	the	CEAA	does	not	apply	to	municipal	

trail	developments.	Nevertheless,	it	is	beneficial	to	be	aware	of	the	provisions	of	the	CEAA	that	

relate	to	trail	developments	for	any	potential	federal	involvement	in	the	future.	Federal	
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authorities	may	be	involved	in	developments	in	Kenora	given	the	historical	and	cultural	

resources	of	the	island.	This	topic	is	discussed	further	in	the	section	on	Historical	and	Cultural	

Resource	Policies.	(See	Appendix	C:	Provisions	of	the	Canadian	Environmental	Assessment	Act).	

Ontario	Environmental	Assessment	Act	
 
	 The	Ontario	Environmental	Assessment	Act	applies	to	any	project	that	is	an	act	of	the	

crown,	a	public	body	or	a	municipality.	Given	involvement	and	interest	of	the	KUTC	–	an	ad	hoc	

committee	of	city	council	–	in	trail	planning,	an	EA	may	be	required	under	the	Ontario	EAA	for	

trail	developments	in	the	Kenora	area.	The	Ontario	EAA	utilizes	a	class	system	of	EA,	of	which	

there	are	ten	classes.	For	the	purposes	of	this	paper,	Class	Environmental	Assessment	for	MNR	

Resource	Stewardship	and	Facility	Development	Projects	is	the	only	class	that	applies.	This	class	

applies	to	the	development	of	access	points	and	docks,	fishways,	canoe	routes,	and	anything	

that	is	established	to	support	resource	stewardship3	(Government	of	Ontario	2003).			

Screening	is	used	for	the	Class	EA	as	a	means	of	identifying	potential	positive	and	

negative	environmental	impacts	of	a	project	(Government	of	Ontario	2003,	p.	17).	Criteria	used	

during	the	screening	process	include	determining	if	there	are	archaeological	sites,	species	at	

risk	or	their	habitat,	natural	heritage	facilities,	and	the	adjacent	or	nearby	uses,	persons	or	

property	(Government	of	Ontario	2003,	p.21).	This	act	therefore	applies	to	trail	development	

on	Tunnel	Island	given	the	endangered	and	rare	species	that	are	found	there	(see	section	on	

Endangered	Species	Act)	and	the	multiple	archaeological	sites	located	on	the	island	(see	

Appendix	A:	The	Archaeological	Sites	on	Tunnel	Island).	Appendix	D: Schematic of the Ontario 

EA Screening Process	provides	a	schematic	of	the	screening	process.	

                                                
3	Resource	stewardship	is	any	supervision	or	management	of	a	public	resource.	
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An	issue	to	address	when	considering	the	applicability	of	both	the	CEAA	and	the	Ontario	

EAA	is	the	ownership	or	rights	to	the	waters	around	Kenora.	While	the	land	of	Tunnel	Island	is	

not	crown	land,	the	waters	surrounding	it	are	crown	property.	Consequently,	the	development	

of	water	trails	may	be	subject	to	a	federal	and	provincial	EA.	

Legislation	Concerning	Species	at	Risk	
 
	 Both	the	federal	and	provincial	governments	have	acts	concerning	the	protection	of	

species	at	risk	of	extirpation	and	extinction	and	the	preservation	of	their	habitats.	Both	the	

federal	Species	at	Risk	Act	and	the	Ontario	provincial	Endangered	Species	Act	contain	provisions	

pertinent	to	trail	development.	These	are	important	considerations	for	trail	developers	and	

planners	in	the	early	stages	of	trail	development	and	for	trail	operators	and	maintainers	in	the	

long-term	as	they	make	changes,	alterations,	and	improvements	to	trails.		

Species	at	Risk	Act	
 
		 The	purposes	of	the	federal	Species	at	Risk	Act	(SARA)	are	to	prevent	wildlife	from	being	

extirpated	or	becoming	extinct	and	to	assist	in	the	recovery	of	species	which	are	extirpated,	

endangered	or	threatened	as	a	result	of	human	activity	(SARA	2002,	s.	6).	This	applies	to	all	

wildlife	species	that	are	native	to	Canada	and	that	have	been	present	for	over	50	years.	As	

defined	by	SARA,	a	wildlife	species	is	any	species,	subspecies,	and	variety	of	geographically	or	

genetically	distinct	population	of	animal,	plant	or	other	organism	(SARA	2002,	s.	2).		

The	Committee	on	the	Status	of	Endangered	Wildlife	in	Canada	(COSEWIC)	was	

established	as	an	independent	body	of	experts	to	assess	and	identify	species	at	risk.	This	

includes	identifying	potential	threats	and	classifying	species	as	extinct,	extirpated,	endangered,	
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threatened	or	of	special	concern.	New	assessments	are	often	being	conducted	by	COSEWIC,	

and	if	needed	species	are	reclassified	or	declassified	(SARA	2002,	s.	15).		

Trail	operators	should	be	aware	of	the	species	in	their	area	and	be	aware	of	potential	

for	species	to	be	protected	under	SARA.	Trail	developments	should	be	considerate	of	the	

species	in	the	area	and	their	habitats.	Section	33	of	the	act	states,	“No	person	shall	damage	or	

destroy	the	residence	of	one	or	more	individuals	of	a	wildlife	species	that	is	listed	as	an	

endangered	or	a	threatened	species,	or	that	is	listed	as	an	extirpated	species	if	a	recovery	

strategy	has	recommended	reintroduction	of	the	species	into	the	wild	in	Canada”.	The	list	of	

species	which	are	protected	under	SARA	can	be	found	at	the	online	Species	at	Risk	Public	

Registry.		

Endangered	Species	Act	
 

The	Endangered	Species	Act,	though	similar	to	SARA,	offers	provisions	that	relate	

specifically	to	the	ecosystems	and	species	of	Ontario.	Tunnel	Island	is	an	important	habitat	for	

the	Bald	Eagle,	which	is	listed	under	the	Species	at	Risk	in	Ontario	List	(SARO)	as	a	species	of	

special	concern.	Other	species	listed	under	SARO	for	which	the	Kenora	area	is	a	habitat	are	Lake	

Sturgeon	(SC),	Golden	Eagle	(END),	Piping	Plover	(END),	Monarch	Butterfly	(SC),	Greater	Prairie-

Table	1.	Classification	of	Species	at	Risk	in	Ontario	
OMNR	Status	 Definition	

EXP	 Extirpated	 A	species	that	no	longer	exists	in	the	wild	in	Ontario	but	still	occurs	elsewhere	
END	 Endangered	 A	species	facing	imminent	extinction	or	extirpation	in	Ontario	which	is	a	candidate	

for	regulation	under	Ontario’s	ESA	
THR	 Threatened	 A	species	that	is	at	risk	of	becoming	endangered	in	Ontario	if	limiting	factors	are	not	

reversed	
SC	 Special	Concern	 A	species	with	characteristics	that	make	it	sensitive	to	human	activities	or	natural	

events	
Source:	MNR	Species	at	Risk	in	Ontario	List.		



Penner																																										
 

	 17 

Chicken	(EXP),	Cougar	(END),	Golden-winged	Warbler	(SC),	American	White	Pelican	(THR)	and	a	

bird	called	Least	Bittern	(THR)	(MNR).	Table	1	offers	descriptions	of	the	different	classes.			

The	Endangered	Species	Act	(ESA)	was	enacted	in	2007	with	the	purposes	of:	1.	

Identifying	species	at	risk;	2.	Protecting	species	at	risk	and	their	habitats	to	promote	their	

recovery;	and	3.	Promoting	stewardship	activities.	An	important	provision	for	trail	development	

is	found	in	Section	10	(1)	of	the	ESA,	which	states	that	no	person	shall	damage	or	destroy	the	

habitat	of	a	species	that	is	listed	on	the	SARO	list	as	an	endangered,	threatened	or	extirpated	

species.	Given	this	provision,	it	is	imperative	that	measures	be	taken	to	ensure	that	any	trail	

developments	do	not	damage	or	destroy	the	habitat	of	these	animals	and	birds.		

A	number	of	the	species	listed	under	SARO	and	found	in	Kenora	are	only	of	special	

concern;	damage	or	destruction	of	their	habitats	is	not	prohibited.	Nevertheless,	COSEWIC	is	

continually	monitoring	and	reevaluating	species	for	reclassification.	It	is	in	the	best	interest	of	

trail	operators	to	not	inhibit	the	recovery	and/or	growth	of	these	populations	by	altering	their	

habitats.	This	can	reduce	the	potential	for	future	conflict	in	the	event	that	these	species’	

populations	deteriorate	further.		

Historical	and	Cultural	Resource	Policies	
 
	 In	addition	to	federal	legislation,	there	are	a	number	of	federal	policy	initiatives	that	can	

be	beneficial	for	trail	development	by	assisting	in	the	protection	of	cultural	and	heritage	

resources.	There	are	a	few	policies	that	can	be	applied	to	aid	in	the	protection,	management	

and	designation	of	cultural	resources,	historical	sites	and	archaeological	resources.	There	are	

two	methods	of	preserving	historical	and	cultural	resources;	national	historic	site	designation,	
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or	cultural	resource	designation.	Although	there	is	no	designation	for	cultural	or	historic	trails,	

trails	can	be	incorporated	into	a	national	historic	site	or	can	be	part	of	a	cultural	resource.	For	

example,	the	Chilkoot	Trail	National	Historic	Site	in	the	Yukon	was	designated	as	such	because	

of	its	role	in	the	gold	rush.	The	Kenora	area,	given	its	long	history	and	numerous	archaeological	

resources,	has	prospects	for	either	classification.	

National	Historic	Significance	
 

There	are	a	number	of	spots	in	the	Kenora	area	that	have	the	potential	for	being	

designated	as	national	historic	sites;	these	include	Tunnel	Island,	Rat	Portage	and	Old	Fort	

Island.	The	Historic	Sites	and	Monuments	Board	of	Canada	(HSMBC)	oversees	the	designation	

of	historic	places,	people	and	events	as	an	advisory	board	to	the	Minister	of	Environment,	who	

must	give	each	site	the	final	approval	(PC	“Historic	Sites	Policy”	1994;	HSMBC	2010).		

In	order	to	receive	national	historical	significance	designation	a	place	must	meet	the	

criteria	and	corresponding	guidelines	outlined	in	the	Criteria,	General	Guidelines	and	Specific	

Guidelines:	for	evaluating	subjects	of	potential	national	historic	significance	and	a	nomination	

must	be	made	to	the	HSMBC.	The	criteria	for	a	place,	person	or	event	to	be	considered	of	

national	historic	significance,	is	that	the	place,	event	or	person	must	have	a	direct	association	

with	a	nationally	significant	aspect	of	Canadian	history.	Places	–	including	archaeological	sites,	

structures,	buildings,	districts,	or	cultural	landscapes	–	that	qualify	for	national	historic	

significance	will	meet	one	or	more	of	the	following	criteria:			

a)	 Illustrate	 an	 exceptional	 creative	 achievement	 in	 concept	 and	 design,	
technology	 and/or	 planning,	 or	 a	 significant	 stage	 in	 the	 development	 of	
Canada.		
b)	Illustrate	or	symbolize	in	whole	or	in	part	a	cultural	tradition,	a	way	of	life,	
or	ideas	important	in	the	development	of	Canada.		
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c)	 Be	 most	 explicitly	 and	 meaningfully	 associated	 or	 identified	 with	 persons	
who	are	deemed	of	national	historic	importance.	
d)	Be	most	explicitly	and	meaningfully	associated	or	identified	with	events	that	
are	deemed	of	national	historic	importance	(HSMBC	2008,	3).		

	
The	“National	Historic	Sites	Policy”	facilitates	the	designation	and	protection	of	these	

national	historic	sites.	This	policy	has	three	main	objectives	(see	Box	1)	and	provides	a	number	

of	requirements	for	protecting	and	preserving	these	sites	under	the	“Cultural	Resource	

Management	Policy”.	(This	policy	will	be	described	in	more	detail	below,	as	it	applies	to	both	

cultural	and	historic	resources.)	The	“National	Historic	Sites	Policy”	requires	that	all	national	

historic	sites	be	protected	and	monitored	by	Parks	Canada,	and	that	the	HSMBC	provide	advice	

to	the	Minister	of	Environment	about	designation	

of	historic	sites	(PC	“Historic	Sites	Policy”	1994).	

The	involvement	of	Parks	Canada	and	the	Minister	

of	Environment	with	national	historic	sites	

influences	the	level	of	applicability	of	

environmental	assessments,	particularly	a	federal	

EA;	the	federal	EA	applies	to	actions	of	a	federal	

authority.		

Cultural	Resources	
 

The	Kenora	area	may	also	be	host	to	a	

variety	of	cultural	resources.	‘Cultural	resource’	is	

essentially	a	designation	that	falls	one	step	below	

that	of	national	historic	significance.	Parks	Canada	

Box.	1.	The	Objectives	of	the	
National	Historic	Site	Policy	
	
1.	To	foster	knowledge	and	
appreciation	of	Canada's	past	
through	a	national	program	of	
historical	commemoration.	
 
2.	To	ensure	the	commemorative	
integrity	of	national	historic	sites	
administered	by	Parks	Canada	by	
protecting	and	presenting	them	or	
the	benefit,	education	and	
enjoyment	of	this	and	future	
generations,	in	a	manner	that	
respects	the	significant	and	
irreplaceable	legacy	represented	
by	these	places	and	their	
associated	resources.	
	
3.	To	encourage	and	support	the	
protection	and	presentation	by	
others	of	places	of	national	
historic	significance	that	are	not	
administered	by	Parks	Canada.	



Penner																																										
 

	 20 

defines	a	cultural	resource	as	“a	human	work,	or	a	place	that	gives	evidence	of	human	activity	

or	has	spiritual	or	cultural	meaning,	and	that	has	been	determined	to	be	of	historic	value”	

(Parks	Canada	“Cultural	Resource	Management	Policy”	1994).	‘Historic	value’	is	the	key	to	

designation	as	a	cultural	resource.	Value	is	derived	in	a	number	of	ways:		from	being	part	of	a	

nationally	historic	place	or	a	site,	from	being	witness	to	many	periods	in	history,	or	from	the	

interaction	of	nature	and	human	activities	(PC	“Cultural	Resource	Management	Policy”	1994).	

The	latter	two	apply	to	Tunnel	Island.		

Historically-valuable	cultural	resources	and	the	national	historic	sites	described	above	

are	both	subject	to	Parks	Canada’s	“Cultural	Resource	Management	Policy”.	This	policy	

stipulates	that	cultural	resources	must	be	safeguarded	and	protected.	The	policy’s	objective	

clearly	outlines	guiding	principles	for	the	actions	of	those	dealing	with	historic	and	cultural	

resources.	The	objective	of	the	Cultural	Resource	Management	Policy	is,	“To	manage	cultural	

resources	administered	by	Parks	Canada	in	accordance	with	the	principles	of	value,	public	

benefit,	understanding,	respect	and	integrity”	(PC	1994).		

The	“Cultural	Resource	Management	Policy”	also	specifies	a	number	of	required	steps	

that	must	be	taken	for	the	management	of	cultural	resources.	The	management	process	begins	

with	taking	an	inventory	of	resources	and	evaluating	them	to	determine	the	potential	historic	

value.	Collaborative	and	consultative	efforts	should	then	be	used;	for	Kenora,	collaboration	

ought	to	occur	to	elicit	the	spiritual	and	cultural	importance	of	Tunnel	Island	to	the	various	

cultural	groups	in	the	Kenora	area,	including	the	Anishinaabe	peoples	and	the	European	

descendents	who	settled	there.		
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The	next	step	is	to	develop	a	plan	that	will	take	consideration	of	cultural	resources.	

Parks	Canada	considers	any	actions	that	may	affect	cultural	resources,	addressing	the	

consequences	of	those	actions	and	their	cumulative	impacts.		A	plan	is	then	developed	to	take	

measures	that	respect	the	resource.	Lastly,	on-going	review	and	monitoring	should	be	

conducted.	This	is	vital	for	maintaining	the	integrity	of	a	cultural	resource	in	the	long-term.	

Archaeological	Heritage	Policy	Framework	
 

In	1990	the	federal	government	established	the	“Archaeological	Heritage	Policy	

Framework”	to	aid	in	the	preservation	of	archaeological	resources	specifically.	This	policy	

specifies	that	the	responsibility	of	preserving	archaeological	heritage	is	the	responsibility	of	the	

provincial	and	federal	government,	the	private	sector,	and	individual	citizens.	It	states	that	it	is	

essential	for	the	government	to	collaborate	with	Aboriginal	peoples	and	interest	groups	for	

successful	protection	of	sensitive	archaeological	resources.	This	policy	also	states	that	a	variety	

of	federal	agencies	will	be	involved	in	the	implementation	of	archaeological	site	preservation.	

The	HSMBC	will	be	consulted	regarding	potentially	historically	significant	archaeological	sites,	

Parks	Canada	will	protect	and	manage	them,	the	Canadian	Museum	of	Civilization	will	act	as	a	

storehouse	for	archaeological	collections	and	the	Social	Sciences	and	Humanities	Research	

Council	will	support	research	and	development	(PC	1990).		

The	policies	presented	here	can	help	guide	the	establishment	of	official	historical,	

archaeological	and/or	cultural	resource	designation	in	Kenora.	Kenora	has	potential	to	receive	

both	historical	and	cultural	resource	designations.	Further	research	into	the	nature	of	the	

archaeological	resources	on	Tunnel	Island	and	the	significance	of	Tunnel	Island,	Rat	Portage	and	

Old	Fort	Island	in	the	fur	trade	and	the	settlement	of	the	west	could	provide	an	opportunity	for	
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designation	as	a	historically	significant	site.	This	will	require	some	initiative	being	taken	on	the	

part	of	an	individual	or	organization	in	Kenora	to	make	a	nomination,	as	well	as	further	

researching	the	national	historical	significance	of	the	area.	

Additional	Federal	and	Provincial	Legislation	
 
	 In	addition	to	environmental	assessment	acts,	the	acts	pertaining	to	species	at	risk,	and	

policies	regarding	historical	and	cultural	resource	preservation,	there	are	a	number	of	other	

federal	and	provincial	policies	and	legislation	that	have	implications	for	trail	development	in	

Ontario.	These	include	the	federal	Fisheries	Act,	concerning	protection	of	fish	habitat	and	two	

Ontario	provincial	statutes,	the	Planning	Act	and	Line	Fences	Act.		

Fisheries	Act	
 
	 Soil	erosion	is	one	of	the	most	significant	negative	impacts	that	trail	developments	can	

have	on	the	natural	environment.	Trails	erode	over	time	from	human	use	and	water	damage,	

and	loose	soil	can	result.	This	loose	soil,	or	sediment,	can	run	into	nearby	water	bodies	resulting	

in	sedimentation	(Trans	Canada	Trail	2010,	p.25).	Sediment	is	considered	a	“deleterious	

substance”	under	the	Fisheries	Act	due	to	its	impact	on	spawning	beds	and	degradation	of	

water	quality.	A	deleterious	substance	is	defined	as,	“any	substance	that,	if	added	to	any	water,	

would	degrade	or	alter	or	form	part	of	a	process	of	degradation	or	alteration	of	the	quality	of	

that	water	so	that	it	is	rendered	or	is	likely	to	be	rendered	deleterious	to	fish	or	fish	habitat”	

(Fisheries	Act	,	s.34	(a)).	The	release	of	a	deleterious	substance	can	result	in	charges	being	laid	

under	the	Fisheries	Act.		
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Section	36(3)	of	the	Fisheries	Act	concerns	fish	habitat	protection	and	pollution	

prevention,	stating	that	no	person	shall	deposit	a	deleterious	substance	in	a	river,	harbour,	

beach,	or	in	any	water	body	frequented	by	fish.	Additionally,	the	act	stipulates	that	no	work	or	

undertaking	should	be	done	that	results	in	the	harmful	alteration,	disruption	or	destruction	of	

fish	habitat	(Fisheries	Act,	s.	35(1)).	However,	as	noted	earlier	in	the	discussion	about	EA,	this	is	

potentially	allowed	with	authorization	from	the	Minister	of	Fisheries	and	Oceans	and	with	an	

EA.		

This	is	a	delicate	balance.	Erosion	control	measures	should	be	used	with	any	trail	

development	to	minimize	the	potential	of	sedimentation.	However,	erosion	control	measures	

can	alter	or	disrupt	fish	habitats	and	may	be	subject	to	an	environmental	assessment	under	the	

CEAA.	Alternative	methods	of	reducing	trail	erosion	should	be	sought	out	by	trail	builders	and	

planners	to	reduce	trail	erosion	without	altering	fish	habitats.	These	include	bench	cuts,4	

utilization	of	an	outslope5	to	allow	water	to	flow	off	the	trail,	and	strategic	trail	routing	(i.e.	a	

trail	route	should	not	follow	a	fall	line	which	will	exacerbate	erosion	problems). 

The	least	invasive	methods	of	reducing	trail	erosion	should	be	pursued	in	the	planning	

and	building	stage	of	trail	development;	for	instance,	bank	stabilization	should	be	avoided	and	

trail	routing	should	be	employed	to	minimize	erosion	due	to	use.	The	Kenora	area	is	filled	with	

water	bodies	that	provide	rich	fish	habitats.	Trail	planners	and	developers	in	Kenora	should	be	

cognizant	of	potential	impacts	trail	developments	may	have	on	these	sensitive	aquatic	

ecosystems.			

                                                
4	A	bench	cut	is	a	type	of	trail	built	along	the	slope	of	a	hill.	The	trail	is	cut	into	the	hillside	to	the	desired	width	and	
then	reinforced	with	rocks	or	logs.	
5	A	slight	downward	angle	(3-5%)	on	the	tread	of	a	trail	to	allow	water	to	flow	off	the	trail	rather	than	along	it. 
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Line	Fences	Act	
 
	 Conflict	often	arises	during	trail	development	from	objections	raised	by	a	local	

community	due	to	concerns	about	trespassing,	nuisance	and	damage	to	property	as	a	result	of	

trail	use.	The	Line	Fences	Act	is	a	formal	conflict	resolution	tool	that	can	be	used	by	landowners	

and	trail	planners	and	operators.	As	an	arbitration	tool,	it	is	an	alternative	to	legal	action	as	a	

means	of	resolving	conflict;	an	objective	third	party	is	given	the	authority	to	make	a	decision.		

Section	4	(1)	of	the	Line	Fences	Act	stipulates	that	if	a	landowner	desires	a	fence	to	be	

constructed	to	protect	his	or	her	property,	a	landowner	may	make	a	request	for	fence	viewers	

to	visit	to	the	municipality,	to	view	the	area	and	arbitrate	what	amount	of	the	fence	each	

owner	must	construct	and	maintain.	Fence	viewers	are	appointed	by	the	local	municipality,	and	

have	the	authority	to	decide	the	location	of	the	fence	and	divide	the	responsibility	of	

construction	and	maintenance	of	the	fence	to	each	landowner	involved	(Line	Fences	Act	s.	1	(2-

3)	and	s.	8).		

In	the	case	of	Grosvenor	v.	East	Luther	Grand	Valley	Township	the	Line	Fences	Act	was	

used	to	support	the	plaintiff’s	case.	The	case	involves	a	trailway	that	was	constructed	on	an	

unused	railway	owned	by	the	Township.	The	trailway	was	a	multi-use	recreational	trail	open	to	

the	public.	The	adjoining	landowners,	whose	properties	went	the	length	of	half	the	trail,	were	

concerned	about	the	lack	of	fencing	and	subsequent	nuisances	and	lack	of	protection	of	their	

properties	from	the	trail’s	use.	These	landowners	joined	together	as	the	Concerned	

Landowners	(an	ad	hoc	group)	and	requested	a	fence	be	constructed	by	the	municipality	(Court	

of	Appeal	for	Ontario	2007).	The	Line	Fences	Act,	subsection	20	(1),	provides	that	a	municipality	
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that	owns	a	railway	is	responsible	for	maintaining	a	fence	that	marks	the	boundaries	of	their	

owned	land,	and	is	liable	for	that	fence.		

Shortly	after	the	request	for	the	fence	was	made,	the	Township	enacted	a	bylaw	

deeming	the	trailway	a	highway.	By	doing	so,	the	Township	evaded	the	requirement	of	

constructing	a	fence	given	that	highways	are	not	subject	to	the	Line	Fences	Act,	as	stated	in	

section	25	(1).	As	required	by	the	Line	Fences	Act,	the	Concerned	Landowners	were	provided	

with	a	notice	of	when	the	fence	viewers	would	be	arriving	to	arbitrate.	However,	this	was	after	

the	bylaw	had	been	enacted.	Attached	to	the	notice	about	the	fence	viewers	was	a	copy	of	the	

new	bylaw,	of	which	no	prior	notice	had	been	given.	The	Concerned	Landowners	raised	the	

issue	that	the	bylaw	was	enacted	in	bad	faith,	and	was	therefore	illegal.	They	sought	legal	

action	to	quash	the	bylaw.	The	trial	judge	supported	that	it	was	done	in	bad	faith,	and	the	

bylaw	was	quashed.		

This	case	demonstrates	how	the	Line	Fences	Act	can	be	used	by	landowners	to	protect	

their	lands.	Given	the	conflict	that	can	arise	from	trail	usage,	it	may	be	beneficial	for	trail	

planners	to	construct	a	fence	as	a	proactive	or	precautionary	approach	to	conflict.	The	Line	

Fences	Act	can	be	utilized	to	fairly	divide	the	costs	of	fence	construction	and	maintenance,	and	

aid	in	the	development	of	cooperative	trail	development.	

Planning	Act	
 There	is	potential	for	the	development	of	interpretive	cultural	trails	in	Kenora	as	a	result	

of	its	diverse	and	rich	history	and	culture.	This	would	potentially	include	a	focus	on	the	

archaeological	sites	on	Tunnel	Island.	However,	the	Ontario	Planning	Act	may	have	an	influence	

on	any	development	that	occurs	there.	Under	the	Planning	Act,	section	34,	a	municipality	may	
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enact	zoning	bylaws	which	prohibit	the	use	of	land	and	the	building	of	any	class	of	building	or	

structures	within	an	area	defined	as:	i)	a	significant	wildlife	habitat,	wetland,	woodland,	ravine,	

valley	or	area	of	natural	and	scientific	interest,	and	ii)	a	significant	corridor	or	shoreline	of	a	

lake,	river	or	stream,	or	that	is	a	significant	natural	corridor,	feature	or	area.	Kenora	currently	

does	not	have	such	zoning,	but	if	the	municipality	chooses	to	change	the	current	zoning	bylaws,	

this	could	have	implications	for	trail	development.	

Municipal	Bylaws	
 
	 We	have	now	discussed	provincial	and	federal	legislation	and	policies	that	are	applicable	

to	trail	development	across	Ontario.	The	following	provides	examples	of	municipal	bylaws	that	

have	implications	for	trail	developments	in	the	Kenora	area.	As	stated	previously,	the	local	legal	

considerations	will	vary	greatly	from	one	location	to	the	next.		

The	first	of	the	Kenora	bylaws	that	trail	planners,	developers	and	operators	should	be	

mindful	of	is	the	By-law	to	Prohibit	the	Feeding	of	Wild	Animals	Within	the	Boundaries	of	the	

City	of	Kenora	(Prohibition	of	Feeding	Wild	Animals	Bylaw).	This	by-law	restricts	the	feeding	of	

wild	animals	within	the	city	boundary.	Given	the	remoteness	of	the	city	and	the	high	volume	of	

tourism,	this	bylaw	helps	protect	animals	by	ensuring	that	they	maintain	a	more	natural	diet,	

and	protects	people	from	aggressive	animals	that	have	become	accustomed	to	regular	feeding.		

This	bylaw	requires	that	trail	operators,	as	occupiers	of	the	land,	ensure	that	no	wild	

animals	are	being	fed	on	the	trail	property,	and	that	they	remove	any	device	or	material	placed	

on	the	land	for	the	purpose	of	feeding	wild	animals.	Any	person	who	violates	the	bylaw	is	guilty	

of	an	offence	and	is	held	liable	upon	conviction	to	a	penalty.	It	is	important	that	trail	operators	
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monitor	the	trail	on	a	regular	basis	to	ensure	that	they	are	aware	of	any	devices	or	materials	

that	may	have	been	placed	there	so	as	to	not	inadvertently	violate	the	bylaw.	

The	second	bylaw	is	the	By-law	to	Regulate	Signs	and	other	Advertising	Devices	Within	

the	City	of	Kenora	(Sign	Bylaw).	There	are	specifications	and	regulations	regarding	the	size,	

condition,	and	location	of	signs,	specific	to	each	class	of	sign.	Signs	that	will	likely	be	used	for	

trails	are	Class	A,	Class	B,	and	Class	G.	Class	A	are	all	signs	that	are	between	3m2	and	12m2	in	

display	area;	Class	B	are	signs	that	are	less	than	3m2	in	display	area,	and	Class	G	are	all	Tourist	

Direction	Signs	that	are	located	on	the	shoulder	of	a	travelled	surface	or	pavement.	A	Sign	

License	is	required	in	Kenora	to	design	and	construct	a	sign.	This	must	be	applied	for	and	

received	prior	to	the	design	and	construction.	As	was	demonstrated	by	the	cases	presented	in	

regards	to	liability,	signage	is	an	important	aspect	of	trail	development.	It	is	worthwhile	for	trail	

developers	to	go	through	the	process	of	attaining	permission	to	construct	and	install	sufficient	

signage.	

Conclusion	
 
 The	development	of	trails	is	not	a	simple	process.	There	are	many	issues	for	trail	

developers	to	consider	when	addressing	the	legal	and	policy	implications	relating	to	trails.	At	

the	federal	level	these	include	the	Canadian	Environmental	Assessment	Act,	the	Species	at	Risk	

Act,	and	the	Fisheries	Act.	The	influential	policies	are	ones	regarding	national	historic	site	and	

cultural	resource	designation,	such	as	the	“Cultural	Resource	Management	Policy”	and	the	

“National	Historic	Site	Policy.		
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At	the	provincial	level,	there	are	two	counterparts	to	the	federal-level	acts;	the	

Endangered	Species	Act	and	the	Ontario	Environmental	Assessment	Act.	However,	the	area	of	

greatest	influence	is	the	Occupiers’	Liability	Act	and	the	Trespass	to	Property	Act.	In	addition,	

the	Planning	Act	and	Line	Fences	Act	have	minor	influences	for	trail	developers.	A	more	minor	

area	of	consideration	is	local	municipal	bylaws.	In	the	case	of	Kenora,	there	are	at	least	two	

bylaws	which	apply;	the	By-law	to	Regulate	Signs	and	other	Advertising	Devices	Within	the	City	

of	Kenora	and	By-law	to	Prohibit	the	Feeding	of	Wild	Animals	Within	the	Boundaries	of	the	City	

of	Kenora.		

Depending	on	the	extent	of	the	trail	development,	these	legislation	and	policies	will	

apply	to	a	greater	or	lesser	extent.	Yet	each	of	these	instruments	have	an	influence	on	trails,	

although	it	can	be	at	different	stages;	at	the	planning,	building,	and/or	maintaining	stages	of	

trail	development	and	operation.	
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Appendices	
	

Appendix	A:	The	Archaeological	Sites	on	Tunnel	Island	

	
Source:	Legacy	Report	1999,	16.		
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Appendix	B:	Provisions	of	the	Occupiers’	Liability	Act	
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Appendix	C:	Provisions	of	the	Canadian	Environmental	Assessment	Act	
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Appendix	D:	Schematic	of	the	Ontario	EA	Screening	Process	
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Appendix	E:	Provisions	of	the	Endangered	Species	Act	
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Appendix	F:	Provisions	of	the	Fisheries	Act		

	

	


